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New Process Steel:
Much Ado About Nothing?
by James B. Yates and Nicole A. Flynn
For the first time since 2007, the National Labor Relations Board is now at
full strength. The Board historically has been comprised of five members. However,
at the close of 2007, the Board found itself with four members and one vacancy.
Anticipating two more vacancies at the end of the year – too few to meet the Board’s
three member quorum requirements – the Board delegated its authority to a three
member group, believing that after the expiration of one of those members’ terms, the
remaining two members would constitute a two-member quorum of the three member
group. At the end of December 2007, a third member's term expired, leaving a two
member board.
For over two years, the two member NLRB decided nearly 600 cases. On
June 17, 2010, the United States Supreme Court invalidated each of those decisions.
In New Process Steel, L.P. v. National Labor Relations Board, the Supreme Court
held that the NLRB lacked authority to delegate its powers to a two member group.
Accordingly, all of the decisions issued by the two member Board were deemed invalid.
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At the time of the June 17th decision, 96 of the two member decisions were pending on appeal before the federal
courts – six at the Supreme Court and 90 in the courts of appeals. On June 23, 2010, in what appeared to be one of the first
applications of New Process Steel in the courts of appeals, the Second Circuit denied the NLRB’s petition for enforcement
of an order issued by the two member board, even though the employer did not contest the Board’s authority to issue a two
member decision. Significantly, the court denied enforcement of the Board’s petition without remanding the case back to
the Board, foreclosing the Board’s ability to reconsider the case. The First Circuit followed suit in National Labor Relations
Board v. Metro Mayaguez, Inc. and, concluding that the Board lacked authority to issue an order declaring that the employer
had committed unfair labor practices, denied enforcement of the NLRB’s petition for enforcement.
The Sixth Circuit, which covers Ohio and Michigan, took a different approach. Without being requested to do so, it
sent at least one case back to the NLRB, while the Supreme Court disposed of its remaining cases by sending them back to
the circuit courts from whence they came. The Board subsequently announced its intention to petition each of the courts of
appeal to remand the cases before them for further consideration, stating that each of the remanded cases would be considered by a three member panel. As of yet, there is little indication whether the courts of appeal will comply with the Board’s
request to remand the pending cases.
With respect to the remaining cases decided by the two member panel but not appealed into the courts, the Board
has begun to address them on an individual basis. On August 5, 2010, the NLRB issued a series of decisions adopting and
affirming the decisions issued by the two member panel. It also announced that it ratified litigation actions taken by the
agency’s general counsel during the 27 month period.
So far, it appears that only the 96 cases in the courts of appeals will be affected by the Supreme Court’s June 17th
decision. If you are one of the lucky (or unlucky) employers who find yourself in federal court, the labor attorneys at Eastman & Smith Ltd. are available to assist you in investigating your options. If you are one of the remaining several hundred
employers who fell victim to an unfavorable Board decision, it appears that President Obama’s labor board will not examine
your case with fresh eyes, but instead, will simply rubber stamp the earlier decision.
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