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Layoffs and Reductions in Force
by Thomas J. Gibney and Carrie L. Sponseller

Employers have been experiencing what economists made official last month: the U.S. economy is in recession.
Turbulent economic times often force companies to reduce the size and structures of their workforces. Companies con-
templating reductions in force must plan carefully to avoid potential liability, clearly articulate the reasons for the layoff
or reduction in force and in some instances must provide affected employees with advance notice of mass layoffs or plant
closings.

While no reduction in force program can fully guarantee an employer will not be sued, careful planning and imple-
mentation greatly reduces the threat of litigation. Employers should be able to demonstrate that the reduction in force was
necessitated by a legitimate business reason. Generally, employers experiencing budgetary constraints or decreased revenue
are justified in responding to the situation with a reduction in force. Employers should consider preparing a cost analysis to
demonstrate that the reduction in force will actually serve the goals it was implemented to achieve.

If the reduction in force requires selection among individuals performing the same job functions, employees must
be evaluated to determine who will be retained and who will be terminated or transferred. Employers first should determine
what criteria will be utilized to decide which employees will be selected for termination. Consistent application of the selec-
tion criteria is key to withstanding judicial scrutiny. Before final decisions are made regarding the positions or employees
to eliminate, management should conduct an adverse impact analysis. Retention of legal counsel may bring the analysis
within the protections afforded by the work product and attorney client privileges. The purpose of this analysis is to ensure
there are no statistically significant differences in the selection rates of older workers, minorities or women. If an adverse
impact is identified, the reduction in force program must be closely scrutinized to determine whether systemic bias affected
the selection process.

The Worker Adjustment and Retraining Notification Act (WARN) is a federal law governing mass layoffs and plant
closings. WARN requires employers with more than 100 employees to provide written notice to employees at least 60 cal-
endar days in advance of covered plant closings and mass layoffs. WARN notices must be specific and should adequately
describe the nature of the planned action by including the following information:
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1. the name and address of the site of the plant closing or mass layoft;

2. the expected date of the first layoff and the anticipated schedule for subsequent layoffs;

3. thejob titles of affected positions, the number of employees in each classification and the names of employees currently
holding these positions;

4. astatement as to any applicable “bumping” rights;

identification of union representatives of the affected employees; and

6. the name, address and phone numbers of a company official to contact for additional information.
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Employers also should be aware of pending legislation that would significantly impact smaller employers involved
in layoffs and reductions in force. The Federal Oversight Reform and Enforcement of the WARN Act (Forewarn Act) is a
proposed amendment to WARN that significantly reduces the minimum employer size from 100 to 50 employees and lowers
the mass layoff threshold from 500 to 100 employees. The Forewarn Act also expands the notice period from 60 to 90 days
and increases penalties for noncompliance. President-elect Obama supports the Forewarn Act. He is expected to sign the
bill into law if passed by Congress.

In addition to the legal notice requirements discussed above, there are a number of logistical issues employers
should consider regarding how and when to notify employees of layoffs or reductions in force. Management should be
prepared to answer questions regarding separation benefits being offered (if any), state and federal unemployment benefits,
insurance benefits and when employees can expect to receive their final paychecks. Scheduling informational meetings,
posting information and responding quickly to employee questions may relieve some of the anxiety associated with impend-
ing job loss and, in turn, reduce the risk of litigation.

For more information on the law regarding layoffs and reductions in force, Mr. Gibney and Ms. Sponseller may be
reached at our Toledo office (419-241-6000).

Mr. Gibney is a member of the Firm who practices in the areas of
human resources management in the private and public sectors, employment
litigation, private and public sector labor negotiations and contract applica-
tion, workers’ compensation, as well as federal and state safety regulation
litigation. Ms. Sponseller is an associate who concentrates her practice in
the areas of employment discrimination, workers’ compensation and related
litigation.

Disclaimer

The articles in this newsletter have been prepared by Eastman & Smith Ltd. for informational pur-
poses only and should not be considered legal advice. This information is not intended to create, and receipt
of it does not constitute, an attorney/client relationship.

Copyright 2009
Toledo Office: Columbus Office: Findlay Office: Novi Office:
One Seagate, 24th Floor 100 E. Broad Street, Suite 600 725 S. Main Street 28175 Haggerty Road
P.O. Box 10032 Columbus, Ohio 43215 Findlay, Ohio 45840 Novi, Michigan 48377
Toledo, Ohio 43699-0032 Telephone: 614-280-1770 Telephone: 419-424-5847 Telephone: 248-994-7757
Telephone: 419-241-6000 Fax: 614-280-1777 Fax: 419-424-9860 Fax: 248-994-7758

Fax: 419-247-1777
www.eastmansmith.com

LawTrends, January 2009 2




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


