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ATTORNEYS AT LAW

Have You Been FBARed?

The Foreign Account Tax Report (FBAR) and the
Foreign Account Tax Compliance Act (FATCA)

by Gary M. Harden

US resident citizens with foreign accounts or who are foreign account bene-
ficiaries, Ex Pats (US citizens living abroad) and resident aliens working under
green card authority are frequently unaware of, or are otherwise inattentive to, their
legal responsibilities to report global income to the IRS and to annually file an
electronic record of their foreign accounts of $10,000 or more in value to the Fi-
nancial Crimes Enforcement Network on FBAR, Form 114. Did you know that
many foreign pensions established with regard to wholly foreign services are sub-
ject to US income tax reporting and the FBAR? Just one of many unpleasant sur-
prises awaiting those who IRS finds before voluntary disclosure. US tax liabilities
for income reported in another country only can be reduced if a US return is filed
and the benefits reducing double tax exposure applied under a tax treaty with the
US. Terms vary from country to country. Penalties for non-compliance can be se-
vere, including annual FBAR penalties that top out at 50% of the highest account
balance that year. Fifty percent of each account per year adds up very quickly. So
do the smaller penalties, many of which are stacked. It is not capped by the amount
in the account.

Based upon my experience in practice, many US taxpayers are oblivious to
their reporting obligations. Tax return preparers typically ask if a client has for-
eign accounts (they are required to) but lots of taxpayers misunderstand, do not
view the question as significant and do not report. Until now, foreign financial in-
stitutions and domestic financial institutions generally have not been sending infor-
mation returns to them and to the IRS regarding their obligations. FATCA became
fully effective January 2015, and now over 80 countries are reporting to IRS under
intergovernmental agreements (IGAs). Over 77,000 foreign financial institutions
are registered with the IRS and are doing the same.

How will IRS use this information?
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If coordinated voluntary disclosure is made before IRS receives a notice, or begins its enforcement
process, it can preserve taxpayer assets and substantially reduce penalties. | have been representing taxpay-
ers with these issues since 2009. It is a serious concern.

It is critical for taxpayers to work through an attorney, because the necessary privilege does not apply
directly to accountants and other financial advisors.

If you would appreciate a confidential consultation, or have questions regarding FBAR or FACTA,
please contact me.
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