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Denying A Claim Based On An IME Report?
Could Your Organization Now Be Subject ToA RICO Claim?

By: Mark A. Shaw, Esg. and Garrett M. Cravener, Esqg.

In Brown v. Cassens Transport Company (Cassens), five employees of Cassens :
alleged sustaining work-related injuries. Cassansglf-insured employer in Michigan, Offices
utilized a third-party administrator (TPA) to adnsier its workers’ compensation
claims. Cassens and its TPA arranged to havewbeemployees examined by Dr. Sa
Margules. Cassens denied the employees’ workerspensation claims based on D Toledo Office:
Margules’ independent medical examination (IME)ap. One Seagate, 24th Floo

P.O. Box 10032

The employees filed a complaint against CasséesTPA and Dr. Margules, as-J e\l oMo o R klsel)
serting a RICO (Racketeer Influenced and Corrugga@ization Act) claim. They al- [=TaeTal-5r kB2 K ¥:{elolo)
leged Cassens and its TPA solicited fraudulent oadeports from Dr. Margules, andi==Var sl Zy e iy
that Cassens, the TPA and Dr. Margules conspirefatadulently deny their pending
claims to receive workers’ compensation benefit¥he plaintiffs argued that Dr.
Margules was biased against them because Cassents arPA paid him a significant Columbus Office:
amount of money over the years to prepare favordiiereports. 100 gaStZBlrggd St.

te.

A plaintiff must satisfy certain elements to havealid RICO claim, including the IR RSIREZES
following: (1) an injury to a property interest;) (&ail or wire fraud; and (3) actual dam Phon.e. Slam=lns
ages. The U.S. Court of Appeals for the Sixth d@traltimately denied the motion to G AN
dismiss the RICO claim filed by Cassens and its ,TiRAding that the plaintiffs’ allega-
tion of personal injuries constituted a propertierast because such injuries were co Findlay Office
verted into a property interest by way of the rgghteated by the Michigan Workers’ SW

, . . L outh Main St.
Disability .Comp.ensatlon Act (WDCA): The Court alseld the .plalntlffs could demon- Findlay, Ohio 45840
strate mail or wire fraud without showing that angactually relied on the alleged fraudBE=T S RTWEVE VY.
Additionally, the Court held actual damages cowdddemonstrated even without a sho Fax: 419-424-9860
ing that the plaintiffs would be entitled to bengefunder the WDCA. Thus, the Cour
remanded the case to the district court to allog plaintiffs the opportunity to prove
their RICO claim. Cassens has appealed the Sixtwi€s decision to the U.S. Supreme Novi Office:
Court which is currently in the process of decidivigether to hear the appeal. 28175 Haggerty Rd.

Novi, Michigan 48377

Another RICO claim arose out of the state of Migiti inJackson v. Coca-Cola. Phone: 248-994-7757
In Jackson, several employees of Coca-Cola alleged sustaimiark-related injuries. Fax: 248-994-7758
Coca-Cola also utilized a TPA. The employees reatheir alleged injuries to the TPA,
which denied their claims for benefits under thehijan WDCA. www.eastmansmith.com



The employees filed a RICO claim in federal coasserting that Coca-Cola and the TPA engaged riaual{
ulent scheme involving the mail by using a so-chlleut-off” doctor to avoid paying workers’ compeni®n bene-
fits. Specifically, the plaintiffs alleged the salled cut-off doctor provided false medical repat the request of Co-
ca-Cola and the TPA to deny the plaintiffs thedttstory benefits under the WDCA.

Coca-Cola and its TPA moved to dismiss the RIC@rtlaAlthough the lower court dismissed the pldfati
RICO claim, the Sixth Circuit recently held thaé tplaintiffs were entitled to pursue their RICOiglaand remanded
the case to the district court to allow the pldistthe opportunity to prove their case. The aa&seains pending be-
fore the district court.

Cassens andJackson raise some potentially troubling issues for emptay The practical result of the Sixth
Circuit’'s decisions in these cases is that empbyeay now be subject to RICO based lawsuits inreédmurt that
can be very expensive and time consuming to defemdpr lose. Employers are also potentially exqubto triple
damages should a plaintiff actually be successfulne of these lawsuits. Moreover, by allowingstheases to pro-
ceed, the Sixth Circuit has jeopardized the exetusemedy doctrine (i.e. no fault medical care wade replacement
for employees in exchange for protection from diawsuits for employers) that is so important tqpéagers in work-
ers’ compensation.

In response to these decisions, employers shaulaware of the relevance of these cases to thekens)
compensation programs. Employers should confirat tiheir workers’ compensation programs are pecadbyi re-
viewed to determine if troubling usage patternsehdeveloped with IME providers, as well as othevise provid-
ers. These reviews should confirm that the prograne avoiding over utilization of certain provisleso as to avoid
the appearance of collusion. Finally, employermsusth not lose sight of the fact that the courtsehawet found that
any of the defendants in these cases have actatynitted a RICO violation. The courts have simgent the cases
back to the trial court level to allow the plaifgithe opportunity to prove their RICO claims. Baging on the facts,
plaintiffs may still have a difficult time meetirtgeir burden of proof at trial. Nevertheless, emypts should moni-
tor these cases and take the steps noted aboggsdeasen any risk that they may be the subjeetRICO lawsuit.

Please do not hesitate to contact Mark A. Sha@airett M. Cravener at Eastman & Smith Ltd.’s Cdbwus
office if you have any questions about how to redilne chances of being named as a defendant i€@ Rlaim re-
lated to the denial of a claim for workers’ compaian benefits.

Disclaimer

The article in this publication has been preparg&&stman & Smith Ltd. for informational purposedycand should not
be considered legal advice. This information isinténded to create, and receipt of it does nostimte, an attorney/
client relationship.



