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For many years, only the original owner could bring suit against the

builder for defective workmanship because they were the only parties to the _ _
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A duty is imposed by law upon a builder-vendor of a real property
structure to construct the same in a workmanlike manner and to employ
such care and skill in the choice of materials and work as will be com-
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mensurate with the gravity of the risk involved in protecting the structure Telephone: 248-994-7757
against faults and hazards, including those inherent in its site. If the viola- Fax: 248-994-7758
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able to the vendee for the resulting damages.
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The Court then extended that duty to subsequent owners as well. Notably, however, Ohio courts have
maintained a distinction between general contractors and subcontractors. For a negligence action to be brought
against a subcontractor, the purchaser must be a party to a contract with the subcontractor or the assignee of rights
under the contract. Hence, unlike a general contractor, the subcontractor does not face continuing liability to sub-
sequent owners absent some specific contractual relationship on which such a claim may rest.

In McMillan, two homes in a residential development developed landslide problems. The second owners of
the homes brought suit against the builder alleging negligence in the placing, grading and compaction of the fill ma-
terial used to level the property. The builder moved to dismiss the complaint because the second purchasers were not
parties to the original building contract. The Supreme Court rejected the builder’s argument stating: "[V]endors of
real property will be held liable for damages proximately caused by their negligence in constructing, maintaining, or
repairing the property sold. The duty . . . runs now to all vendees, both original and subsequent” (emphasis added).

While significant, the Court’s ruling does not mean that a builder insures against or becomes strictly liable
for all defects. As stated by the Court:

Today's holding does not render the vendor an insurer for all defects, however remote . . . Rather, ven-
dors of real property will be held liable for damages proximately caused by their negligence in constructing,
maintaining, or repairing the property sold . . .

This standard of negligence will require vendees to prove the traditional negligence elements. The ven-
dor is not to be held strictly liable for defects. Our holding establishes only the duty. Vendees still have the
burden of proving the breach of that duty, proximate, causation, and damages. As Justice William B. Brown
pointed out . . .

"Surely, to hold that a subsequent vendee . . . can bring an action in negligence against a builder-vendor
is not equivalent to holding that such builder-vendor is an underwriter against economic loss not proximately
caused by its negligence."”

To successfully assert such a claim then, the property owner must prove that a specific negligent act or
omission by the builder proximately caused the specific harm in question. Such proof usually requires expert tes-
timony and can be quite complex. As such, while the potential claim exists, proving the claim can be difficult.

Subsequent purchasers also face other hurdles. First, they must be sure to bring their claims before the
expiration of Ohio’s four-year statute of limitation applicable to negligence claims. Claims for breach of contract
have differing statutes of limitation depending on if the contract is written (fifteen years) or oral (six years). The
liability addressed herein sounds in negligence which is governed by the shorter statute of limitation. Determin-
ing the starting date for the time period depends on the specific facts presented. Generally, the time period begins
to run when the negligent act occurs. But, if the negligence does not immediately cause harm, the statute will not
begin to run until it does cause harm. For example Velotta v. Leo Petronzio Landscaping, Inc. states: "[W]hen neg-
ligence does not immediately result in damages, a cause of action for damages arising from negligent construction
does not accrue until actual injury or damage ensues." In still another variation of the theme, the harm may occur
when no one realizes it. Such was the case in Harris v. Liston, where the court stated that "the four-year statute
of limitations...commences to run when it is first discovered, or through the exercise of reasonable diligence it
should have been discovered, that there is damage to the property (emphasis added). Again, this can be a difficult
analysis.
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Second, subsequent purchasers must also be mindful of Ohio’s statute of repose, which bars suits against

builders after 10 years regardless of when the defect that caused the harm was, or reasonably should have been,
discovered. It states:

[N]o cause of action to recover damages for bodily injury, an injury to real or personal property, or wrongful
death that arises out of a defective and unsafe condition of an improvement to real property ... shall accrue
against a person who performed services for the improvement to real property or a person who furnished the
design, planning, supervision of construction, or construction of the improvement to real property later than
ten years from the date of substantial completion of such improvement.

“Substantial completion” occurs on the first date the home is used or available for use by the owner. One excep-
tion to the 10 year time limit exists: If a defect is discovered less than two years before the ten year period expires,
the owner has a full two years to bring suit. Consequently, one has, at most, 10 years to discover a defect and, at
most, 12 years to commence suit.

As is evident from the foregoing, determining what potential liability exists on the part of a builder and
how to prove it presents a complicated analysis. And, even where a claim for such liability may exist, the property
owner must consider carefully the time in which any such claim must be brought. Missing an applicable time
limit may well bar the claim entirely regardless of its merit. And, from a builder’s perspective, analyzing available
defenses also requires a sophisticated analysis. When faced with such issues, the attorneys of Eastman & Smith
Ltd. would be happy to help you properly analyze your particular situation and help decide on the best strategy to
address it.

Mr. Harper is a member of the Firm. He represents owners, contractors, subcontractors and
suppliers in complex, multi-party commercial construction disputes. He also provides representation
to parties involved in residential projects as well as clients in disputes involving real estate, land
use, and zoning and eminent domain. In addition, Mr. Harper advises clients regarding mechanic’s
liens.

Mr. Peterson is an associate of the Firm. He is a recent graduate of the University of Toledo
law school. Prior to joining Eastman, Mr. Peterson worked as a deputy auditor in the Real Estate
Division of the Franklin County Auditor's Office.

Both attorneys may be contacted at our Toledo office (419-241-6000).

Disclaimer

The articles in this newsletter have been prepared by Eastman & Smith Ltd. for informational pur-
poses only and should not be considered legal advice. This information is not intended to create, and receipt
of it does not constitute, an attorney/client relationship.
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