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The Impact on Employers

by Mark A. Shaw, Holly L. Hollandsworth
and Garrett M. Cravener

After a long series of debates, negotiations, and procedural tactics in
Congress, the Patient Protection and Affordable Care Act (Affordable Care
Act) and the “side car” Reconciliation Act that modifies certain provisions
of the Affordable Care Act have been signed into law by President Obama.
Under the Act, all individuals will be required to obtain health care cover-
age or pay a penalty. Employer-provided coverage will generally satisfy the
coverage requirements, and lower-income individuals will receive a credit
or voucher to help pay for health insurance. Generally, employers that cur-
rently offer health insurance to their employees may continue offering cov-
erage, so long as their plans meet certain acceptable minimum requirements.
Most employer-sponsored plans likely satisfy the requirements of the Act.
Employers are not required to offer health coverage under the Act, however,
employers electing not to offer qualifying coverage will be subject to ad-
ditional taxes to help finance the health care coverage for their employees.
The Act makes exceptions for small-businesses.

Regardless of size, however, these new provisions will fundamental-
ly impact employers and employees alike. Therefore, employers are strongly
encouraged to carefully review the new health care reform legislation. The
following is a summary of the major provisions of the Affordable Care Act
and Reconciliation Act that have an impact on employers.
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Large Employer Responsibilities

Although an employer is not “required” to pro-
vide health insurance coverage under the Act, a large
employer that fails to offer its full-time employees and
their dependents the opportunity to enroll in minimum
essential coverage (i.e., a group health plan) will be as-
sessed a substantial penalty if at least one of its full-
time employees is enrolled in a qualified health plan
(i.e., through a state exchange) through which a pre-
mium tax credit or cost-sharing reduction is allowed or
paid. Generally, a “large” employer is defined as an em-
ployer with an average of 50 or more employees dur-
ing the previous calendar year. Thus, the penalty does
not apply to “small” employers, or those employers that
average less than 50 employees. For each month of vio-
lation, the penalty assessed against the employer will
be the number of full-time employees employed dur-
ing the relevant month minus a 30 employee threshold
times 1/12 of $2,000.

Example: ABC Company is located in Toledo,
Ohio and employs 100 full-time employees. During
2014, ABC did not offer its employees minimum essen-
tial coverage until July 1, 2014. Therefore, ABC will be
subject to a penalty for the six months that it did not of-
fer minimum essential coverage. In this example, ABC
will be assessed a $70,000 penalty (100 employees — 30
threshold x 6 months x (1/12) x $2,000).

Example: Now, ABC employed an average of
only 49 full-time employees during the prior calen-
dar year. Because the number of full-time employees
is below the 50 employee threshold, ABC will not be
assessed a penalty for not offering minimum essential
coverage.

A large employer will also be subject to a
penalty if it offered health coverage, but one or more
full-time employees enrolled in a qualified health plan
through which a premium tax credit or cost-sharing re-
duction is allowed or paid. In other words, an employer
will be penalized if the offered health insurance is un-
affordable to its employee(s) and he or she obtained
a qualified health plan through other means. Under
this scenario, for each month of violation, the penalty

assessed against the employer will be the number of
full-time employees who obtained a qualified health
plan through other means during the relevant month
times 1/12 of $3,000, but not to exceed the number of
full-time employees during the relevant month times
1/12 of $2,000.

Example: ABC now offers minimum essential
coverage during all of 2014, but 10 of its employees
enrolled in a different health plan for sixth months dur-
ing the year. ABC Company will be assessed a $15,000
penalty (10 employees x 6 months x (1/12) x $3,000).

Example: ABC offers minimum essential cov-
erage during 2014, but 80 of its employees enrolled in
a different health plan for sixth months during the year.
ABC'’s penalty will not exceed the number of full-time
employees during the relevant months times 1/12 of
$2,000. Therefore, ABC will be assessed a $100,000
penalty (100 employees x 6 months x (1/12) x $2,000)
as opposed to a $120,000 penalty (80 employees x 6
months x (1/12) x $3,000).

In addition, employers with 200 or more em-
ployees will be required to automatically enroll all
employees in an employer-sponsored plan. Finally,
employers will be required to give adequate notice of
the automatic enrollment, and employees will have the
right to opt-out of the plan if they demonstrate they
have coverage from another source. These provisions
regarding “large” employers are effective for months
beginning after December 31, 2013.

Free Choice Vouchers

Where an employee chooses not to participate
in an employer-sponsored health insurance plan, an em-
ployer may be required to provide free choice vouchers
to qualifying employees. First, the employer must be
an “offering” employer, meaning it offers minimum es-
sential coverage to its employees and pays any portion
of the costs of the plan. The free choice voucher allows
an employee to apply the amount the employer would
have paid had the employee chosen to participate in the
employer-sponsored plan to the cost of insurance that
he or she obtains through a health insurance exchange.
This provision is directed towards assisting lower
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income individuals and families in obtaining affordable
health insurance coverage.

To be eligible for a free choice voucher, an em-
ployee must show: (1) his or her required contribution
to the employer’s plan exceeds 8% of his or her house-
hold income but is no greater than 9.8% of his or her
household income; (2) his or her household income is
no greater than 400% of the federal poverty line (cur-
rently $10,830 for an individual, and $22,050 for a fam-
ily of four); and (3) he or she does not participate in the
plan offered by the employer.

Generally, the amount of the free choice voucher
will not be considered gross income for the employee.
However, it will be treated as compensation for person-
al services rendered, which entitles the employer to a
tax deduction. The Act provides the free choice vouch-
er provisions will apply to taxable years beginning after
December 31, 2013.

Small Employer Tax Credit

Under the Act, eligible small employers who of-
fer health insurance to employees will be able to claim

Mandated Breaks for Nursing Employees

Many employers may not be aware that the Act
included a provision which amends the Fair Labor Stan-
dards Act (FLSA) to include a provision requiring em-
ployers to provide reasonable unpaid breaks for nursing
employees. In addition to unpaid break time, the amend-
ment (29 U.S.C. § 207(r)(1)) provides that employers
must furnish a private location, other than a restroom,
which may be used by the employee to express breast
milk. Employers with fewer than 50 employees are not
subject to these requirements if such requirements would
cause an undue hardship on the employer.

Although many states have passed laws requiring
employers to provide nursing mothers with reasonable
break time, Ohio’s law addresses only the right to breast-
feed in a place of public accommodation. Thus, under the
FLSA, Ohio employers will now be required to provide
a private area to accommodate nursing employees, and
employers should revise their policies and procedures to
ensure compliance with the new law.

In addition, in Allen v. Totes/Isotoner, many ex-
pected the Ohio Supreme Court would address the ques-
tion of whether Ohio's pregnancy discrimination laws re-
quired employers to allow a woman who is breastfeeding
to take unscheduled lactation breaks. Instead, the Court
dodged the question, issuing five separate opinions. Ulti-
mately, the Court upheld summary judgment in favor of
the employer on the ground that it terminated the plaintiff
for what she conceded were unauthorized breaks from her
work station. However, Justice O'Donnell wrote a sepa-
rate opinion, joined by Justices Lundberg Stratton and
Cupp, to emphasize their view that in light of the facts in
the Allen case, any opinion of the Court on the question

of whether "discrimination due to lactation" would have
been an improper advisory opinion.

The opinion most noteworthy to employers came
from Justice O'Connor, joined by Chief Justice Moyer.
While she agreed with the decision to uphold summary
judgment in favor of the employer, Justice O'Connor
wrote to express her views on the merits of the ques-
tion of lactation in the workplace. Specifically, Justice
O'Connor stated, "[g]iven the physiological aspects of
lactation, | have little trouble concluding that lactation ...
has a clear, undeniable nexus with pregnancy and with
childbirth. Therefore, it necessarily follows that lacta-
tion is “because of or on the basis of pregnancy” and that
women who are lactating are women “affected by preg-
nancy [or] childbirth.” Thus, Justice O'Connor concluded
that gender discrimination claims arising from lactation
are cognizable under Ohio's pregnancy discrimination
laws. In addition, Justice Pfeiffer wrote a dissenting opin-
ion in which he stated, "employment discrimination due
to lactation is unlawful pursuant to R.C. 4112.01(B),” and
“clear public policy justifies an exception to the employ-
ment-at-will doctrine for women fired for reasons relating
to lactation.”

The Allen decision suggests that when faced with
the right factual scenario, the Ohio Supreme Court may
be prepared to extend Ohio’s pregnancy discrimination
laws to lactation. This decision, coupled with the Afford-
able Care Act’s recent amendment to the FLSA, dictate
that Ohio employers should be cognizant of the needs
of breastfeeding employees and ensure there are no ob-
stacles to enabling employees to pump breast milk in the
workplace in a private location.
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atax creditbased onthe employer’s contribution towards
its employees’ health insurance premiums. The credit is
available to eligible small employers immediately. To
be eligible for the tax credit, the employer must have
no more than 25 full-time employees for the taxable
year and the average annual wages of these employ-
ees cannot exceed $40,000. For tax years 2011-2013,
a small employer may be eligible for a tax credit of up
to 35% (25% for tax-exempt small employers) of the
contributions that the employer made on behalf of its
employees, as long as the employer contributed at least
50% of the total premium cost. For tax years 2014 and
later, a small employer may be eligible for a tax credit
of up to 50% (35% for tax-exempt small employers) of
the contributions that the employer made on behalf of
its employees, with the same conditions as described
above for tax years 2011-2013. Employers should keep
in mind, however, that the credit will begin to phase out
for employers with more than 10 employees with aver-
age wages of greater than $25,000.

High-Cost Employer Plans or “Cadillac Plans”

The Act provides, effective in tax years begin-
ning after December 31, 2017, employer-sponsored
health plans that provide an “excess benefit,” or so-
called “Cadillac plans,” will be subject to a 40% excise
tax. The tax will be assessed without regard to whether
the employer or the employee pays for the coverage.
The tax will be assessed on the costs of any coverage
which exceeds $10,200 for individuals, and $27,500
for families, subject to certain health cost adjustment
percentages and age and gender characteristic adjust-
ments.

The employer will be responsible for calculat-
ing the amount of excess coverage subject to the excise
tax and notifying the Secretary of Health and Human
Services (in a manner to be determined by the Secre-
tary) and each coverage provider of the amount so de-
termined. The “coverage provider” is responsible for
paying the excise tax on excess benefits. The insurance
issuer is the coverage provider for typical group health
insurance plans, however, the employer is the cover-
age provider for an arrangement where the employer

makes Health Savings Account (HSA) contributions.
Thus, employers who administer health savings ac-
count plans will be required to adhere to these provi-
sions and should be familiar with the requirements of
the law. Failure to properly calculate the excess benefit
excise tax may subject the employer to a penalty, how-
ever, no penalty will be assessed where the employer
establishes it neither knew, nor in the exercise of rea-
sonable diligence would have known, of its failure to
properly calculate the excise tax.

Reporting Requirements

Effective for taxable years beginning after De-
cember 31, 2011, employers will be required to disclose
on each employee’s annual Form W-2 the value of the
employee’s health insurance plan coverage sponsored
by the employer. The Act will also require businesses
to file an information return (e.g., a Form 1099) for all
payments (made after December 31, 2011) aggregating
$600 or more in a calendar year to a single payee, in-
cluding non tax-exempt corporations.

In addition, starting with taxable years begin-
ning after December 31, 2012, the Act will require in-
surers, including self-insuring employers, providing
minimum essential coverage to any individual during
a calendar year to report the following to both the cov-
ered individual and the IRS:

1. the name, address and taxpayer identification num-
ber of the primary insured, and the name and tax-
payer identification number of each other individual
obtaining coverage under the policy;

2. the dates during which the individual was covered
under the policy during the calendar year;

3. whether the coverage is a qualified health plan of-
fered through an exchange;

4. the amount of any premium tax credit or cost-shar-
ing reduction received by the individual with re-
spect to such coverage; and

5. such other information as the Secretary may re-
quire.
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While many of the reporting requirements for
employers are not immediately effective, it is important
that employers be mindful of these requirements and
their relevant effective dates so that they are ready to
begin compliance with the new provisions once they
become effective.

Mr. Shaw is a member of the
Firm who represents employers in
workers’ compensation, litigation and
employment matters.

Medicare

For taxable years beginning after December 31,
2012, the Medicare Part A payroll tax will be increased
by 0.9% to 2.35% on income over $200,000 ($250,000
for married filing jointly), and net investment income
such as interest, dividends and net gains from disposi-
tion of property will be included in the base of such
amounts. Additionally, employers will no longer be
permitted to take a tax deduction for expenses that are
allocable to Medicare Part D drug subsidy programs.

Ms. Hollandsworth is an as-
sociate whose practice focuses on la-
bor and employment law.

Mr. Cravener is an associate
in the Labor & Employment Practice
Group. He is a recent graduate of The
Ohio State University law school.

FSAs and HSAs

Under the new law, flexible spending account
(FSA) contributions will be capped at $2,500 effec-
tive for taxable years beginning after December 31,
2012. Regarding HSAs, individuals under age 65 will The attorneys can be reached at our Columbus of-
be required to pay an additional tax for non-qualified fice (514-564-1445),
distributions from an HSA. Specifically, effective with
tax years beginning after December 31, 2010, the ad- Melissa A. Gerber, law clerk, assisted with this ar-
ditional tax will be increased to 20%. In addition, the ticle. She is a second year law student at The Ohio State
use of FSA or HSA funds to pay for over-the-counter  University.
medications will be prohibited.

For any questions or concerns you may have
about the new health care law, our attorneys will be
happy to assist you.

Disclaimer

The articles in this newsletter have been prepared by Eastman & Smith Ltd. for informational pur-
poses only and should not be considered legal advice. This information is not intended to create, and receipt
of it does not constitute, an attorney/client relationship.
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