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Public Records: The “Frank
Communications Exception” in Michigan

by Amy J. Borman

The Freedom of Information Act (FOIA) requires public entities to
disclose information to requestors. Its purpose is to keep the workings of gov-
ernments transparent. However, there are exceptions to FOIA, and in Michi-
gan one of these is the “frank communications exception.” This exemption is
in place to encourage employees to speak freely concerning matters, without
the fear that their opinions will become public.

The Supreme Court of Michigan ruled on the use of the frank com-
munications exemption as a means for a public body to refuse to release a
document requested under FOIA. In Herald Company v. Eastern Michigan
University Board of Regents, the plaintiff requested a letter written by Eastern
Michigan University’s Vice President of Finance, Patrick Doyle. The letter
reportedly contained Doyle’s opinions concerning the actions of the Univer-
sity’s president in the construction of the president’s residence.

In this case, the need for meaningful internal discussion outweighed
the public’s right to know. Practically, the court ordered the redaction of the
exempt material, while preserving the public nature of the non-exempt mate-
rial.
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The Court used a balancing test which weighs the need for public disclosure against the need for a

frank communications exemption. The Court ruled that if a trial court finds that a document meets the three
requirements below, then it is eligible for the frank communications exception.

“(1) [The document] is a communication or note of an advisory nature made within a public body or between
public bodies.

(2) [It] covers other than purely factual material.

(3) [It] is preliminary to a final agency determination of policy or action.”

In Michigan, honest and candid feedback in the governmental workplace is protected from public
disclosure if it precedes the making of policy or the taking of action by the public body.

Other cases in Michigan have rested on the use of the balancing test to support frank communications
(Bukowski v. City of Detroit and Favors v. Dept. of Corrections). Ohio has no law exempting internal com-

munications in this manner. Perhaps honesty and sound policy would be enhanced with such an exception.

Ms. Borman can be contacted at our Toledo office should you want addi-
tional information on this ruling.
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